STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA ENG NEERS MANAGEMENT
CORPORATI ON,

Petitioner,
VS. Case No. 05-4270PL

LESTER M MAPLES, P.E.

Respondent .
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RECOMVENDED ORDER

This cause cane on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on February 13, 2006, in Panama City,
Fl ori da.

APPEARANCES

For Petitioner: Bruce A Canpbell, Esquire
Fl ori da Engi neers Managenent Cor poration
2507 Call away Road, Suite 200
Tal | ahassee, Florida 32303-5267

For Respondent: Alvin L. Peters, Esquire
Peters & Scoon
25 East 8th Street
Panana City, Florida 32401

STATEMENT OF THE | SSUES

The issues are whet her Respondent violated Section
471.033(1)(g), Florida Statutes (2003), by negligence in the

practice of engineering, and whet her Respondent vi ol ated



Sections 471.023 and 471.033(1)(a), Florida Statutes (2003), by
practicing engineering through a business organization that did
not, nor does it currently have, a Certificate of Authorization.

PRELI M NARY STATEMENT

In an Adm nistrative Conplaint filed October 28, 2005,
Respondent Lester M Maples (M. Maples), a professional
engi neer, was charged by the Florida Engi neers Managenent
Cor poration (FEMC), before the Board of Professional Engineers
(Board), wth violating certain sections of Chapter 471, Florida
Statutes. M. Mples filed an Election of Rights with the Board
on Novenber 16, 2005, demanding a formal hearing. 1In a response
filed with the Board on Novenber 21, 2005, M. Mapl es denied al
of the allegations.

The matter was filed with the Division of Adm nistrative
Hearings on Novenber 21, 2005. It was set for final hearing on
February 13 and 14, 2006. The hearing was conpleted by the end
of the day on February 13, 2006.

At the hearing, FEMC presented the testinony of the
M. Maples and Edward J. Spahn, who is an expert in fire
protection engineering. The FEMC offered Petitioner's Exhibit
Nos. 1-5 and 5a into evidence, and they were adm tted.
Petitioner's Exhibit No. 1 was asserted to be a fire protection
plan for the Treasure |Island Condom ni uns dated January 27,

2004. Petitioner's Exhibit No. 5is a fire protection plan for



the Treasure |sland Condomi niuns that was subnmitted to the Bay
County Building Oficial on January 19, 2005. The plan has a
typed date of January 16, 2004, and a hand-witten date of
June 30, 2004. Undecipherable initials appear by the hand
witten date. It is the plan that was submtted to the Bay
County Building Oficial for purposes of permtting.

M. Maples presented the testinony of Chris Thomas and
Ri chard Lovej oy, an expert in fire protection engineering.

M. Maples also testified on his own behalf. M. Mples offered
Respondent's Exhibit Nos. 1 and 2 into evidence, and they were
admtted. Respondent's Exhibit No. 1 is a fire protection plan
for the Treasure |Island Condom niuns dated June 8, 2004; it is
signed by M. Maples, and has the words "job site" stanped upon
it. Respondent's Exhibit No. 2 is a fire protection plan for
the Treasure |sland Condom niuns that is also dated June 8,

2004, and is also signed by M. Mples. It is essentially
identical to Respondent’s Exhibit No. 1, except that it does not
have the words "job site" stanped upon it.

A Transcript was filed on March 6, 2006. After the
hearing, Petitioner and Respondent filed their Proposed Fi ndi ngs
of Fact and Concl usions of Law on March 14, and 16, 2006,
respectively.

References to statutes are to Florida Statutes (2003)

unl ess ot herw se not ed.



FI NDI NGS OF FACT

1. M. Mples is a licensed professional engineer in the
State of Florida. He holds |icense no. PE 10214, and he
practices engineering in the Panama Cty, Florida, area. During
all tinmes pertinent M. Maples held an active |icense and
practiced pursuant to it.

2. FEMC is charged with providing adm nistrative,

i nvestigative, and prosecutorial services to the Board of
Pr of essi onal Engi neers pursuant to Section 471.038, Florida
St at ut es.

3. The Board of Professional Engineers exists pursuant to
Section 471.007 and is authorized to discipline engineers under
its authority by Section 455.225.

4. During times pertinent, M. Mples provided engi neering
drawings to Chris Thomas (M. Thomas), who owned Panhandle Fire
Protection, Inc. (Panhandle) of Lynn Haven, Florida. M. Maples
mai ntai ned his engi neering supplies in M. Thomas's office.

M. Maples did nost of his engineering work in his home in Lynn
Haven, Florida. During tines pertinent, Panhandle was his only
client.

Count One

5. At atinme prior to January 27, 2004, Panhandl e entered
into an agreenent with Bill Ginsley (M. Ginsley or Omer).

M. Ginsley was building a 22-story building in Panama City



Beach, Florida, which was to be named Treasure |sland

Condomi niuns (the Condom niuns). The agreenent contenpl ated

t hat Panhandl e woul d address the fire suppressi on needs of the
Condom ni uns.

6. In order to address the fire suppression needs of the
Condomniuns a fire protection plan using water sprinklers was
required. The fire protection plan that was ultimtely
devel oped and submitted for permtting, FEMC s Exhibit No. 5,
provided for the installation of nore than 49 sprinklers.

Al though it is difficult to determ ne exactly how nany
sprinklers were to be utilized, the nunber was in excess of
1000.

7. The Condom niuns included residential areas and garage
areas. The residential areas were to be provided with a "wet"
sprinkler systemand the garage areas were to be provided with a
"dry" sprinkler system A "wet" system enploys pipes which
al ways have water in them A "dry" systemhas no water until it
is activated during a fire. A "dry" systemis used where
freezing m ght be a hazard. Thus the garage, which was not
designed to be heated, had a dry system

8. M. Thomas drafted a sprinkler systemfor the
Condom ni uns usi ng shop draw ngs of the Condom ni uns provided to
him by the Omer. M. Mples reviewed and corrected

M. Thomas's work. Thereafter, he sealed the drawi ngs that were



FEMC' s Exhibit No. 1 on January 27, 2004. M. Maples did not
intend for these drawi ngs to be the conplete and final draw ngs
for this project. They were for the use of the Omer. These
drawi ngs forned the basis of FEMC s conpl aint of negligence in
the practice of engineering with regard to M. Maples.

9. M. Thomas, or his enpl oyees, made certain
cal cul ations, based on the drawi ngs which set forth the
schemati c of the sprinkler systens. Drawi ngs are the source
docunents for calculations. The calculations provide
i nformati on about the system including pipe diameter and
| ength, and water pressures at various points. FEMC s Exhibit
No. 2 are cal cul ations which were signed by M. Maples, but were
not sealed by him These cal cul ations are dated May 21, 2004.

10. The calculations that are FEMC s Exhibit No. 2 are in
two parts. One part addresses the wet systemfor the
residential areas and the other part addresses the dry system
for the garage areas.

11. It was not proved by clear and convincing evidence
that the cal culations that are FEMC s Exhibit No. 2 correspond
to FEMC s Exhibit No. 1, although they were clearly prepared for
sone iteration of the fire protection plan for the Condom ni uns.
The probability is high that FEMC s Exhibit No. 2 was prepared
for an iteration of drawi ngs prepared subsequent to FEMC s

Exhi bit No. 1. For instance, Petitioner's Exhibit No. 1



reflects a six-inch pipe under a wal kway | eading to a standpi pe
on the first page. On Petitioner's Exhibit No. 5, a later
iteration of the plans, the pipe is shown as a four-inch pipe,
and Petitioner's Exhibit No. 2 shows cal culations for a four-

i nch pi pe.

12. The absence of calculations that are specific to the
operative plans, FEMC s Exhibit No. 1, neans that there is no
record adequate for finding facts to support Count One.

13. FEMC s Exhibit No. 1 was never subnmitted to the
authority having jurisdiction, the Bay County Building Oficial.
FEMC s Exhibit No. 1 was not prepared with the intent that it
was to be submtted to the authority having jurisdiction.

14. FEMC did not prove by clear and convincing evidence
that FEMC's Exhibit No. 1 was a fire protection system
engi neering docunent as defined in Florida Adm nistrative Code
Chapter 61Gl5-32. This fact was admtted in FEMC s Proposed
Recomended Order

15. Accordingly, because the allegations of negligence in
the Adm nistrative Conplaint are limted to violations of
Florida Adm nistrative Code Chapter 61Gl5-32, addressing fire
protection system engi neering docunents, the specific
al l egations of Count One suggesting M. Maples failed to conply

with Florida Adm nistrati ve Code Rul e 61G15-32. 003 and Nati onal



Fire Protection Association 13 (NFPA 13), and the specific
al | egati ons suggesting M. Maples failed to conply with Florida
Adm ni strative Code Rule 61Gl5-32.004, were not proven.
Count Two

16. Count Two of the Adm nistrative Conplaint alleges at
paragraph 11, that "the fire protecti on docunents prepared for
the Treasure |sland Condom niumcontain a title block for
Panhandl e Fire Protection, with a designer, Chris Thonas.
Respondent signed and seal ed the docunents but no title block
reflects a separate address for him" As noted above, the
docunent dated January 27, 2004, to which the quoted paragraph
refers, is admttedly not a fire protection engi neering
docunent.

17. Count Two of the Adm nistrative Conplaint further
al | eges at paragraph 12, that, "Respondent signed a letter on
the stationery of Panhandle Fire Protection, Inc., dated July 7,
2004, listing his capacity as 'Engineer,' in response to the
notice of investigation of a conplaint about the Treasure I|sland
Condominium"™ This letter was a nere inquiry to the Florida
Board of Professional Engineers and correctly noted t hat the
conpl ai nt was based on an owner review set of plans rather than
the permtted ones. The signers of the letter, M. Mples and
M . Thomas, were both concerned about the allegations that had

been nmade against them This letter provides, at nost, a



scintilla of evidence that M. Mples was practicing engi neering
t hrough a business entity that does not have a Certificate of
Aut hori zat i on.

18. Panhandl e has not been issued a Certificate of
Aut hori zation by the Board.

19. M. Thonmas does not use any title that refers to
hi msel f as an engi neer, including any title described by Section

471.031. He is a self-taught "sprinkler man,"” who has been in
t he business for 25 years.

20. The license held by M. Thonmas, "Contractor I1Il," was
i ssued pursuant to Section 633.021, and permts himto design
fire protection systens using 49 or fewer sprinkler heads

21. Panhandl e was engaged in the business of designing, as
wel | as building the sprinkler systemfor the Condom ni unms, and
t he design had many nore than 49 heads. Panhandl e was
practicing engi neering as defined by Section 471.005(7).
Speci fically, Panhandl e was practicing fire protection
engi neeri ng.

22. M. Maples was not an enpl oyee of Panhandl e. Rather,
he was paid for each individual job that he did for Panhandl e.
M. Maples has worked for M. Thomas for several years and has
participated in the production of over one hundred sets of fire

protection plans. M. Maples was practicing engi neering through

a corporation that had no Certificate of Authorization.



CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. § 120.57(1), Fla. Stat. (2005).

24. Section 471.033(1)(a) authorizes the Board, on whose
behal f the Corporation has prosecuted this matter pursuant to
Section 471.038(3), to discipline an engi neer proved guilty of
negligence in the practice of engineering, which is specifically
addressed in Section 471.033(1)(g). As noted above, no evidence
was adduced which would permt a finding of guilty of violating
Section 471.033(1)(9).

25. Section 471.033(1)(a), authorizes the Board, on whose
behal f the Corporation has prosecuted this matter pursuant to
Section 471.038(3), to discipline an engi neer proved guilty of
viol ating Section 471.023.

26. The charge in this case is penal in nature and nust be
strictly construed, with anbiguities being resolved in favor of

the licensee. Lester v. Departnent of Professional and

Cccupational Regul ations, 348 So. 2d 923, 925 (Fla. 1st DCA

1977) and El mariah v. Departnent of Professional Regul ation, 574

So. 2d 164 (Fla. 1st DCA 1990).
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27. As the party asserting the affirmative of an issue,

t he Corporation has the burden of proof. Departnent of

Transportation v. J.WC Co., 396 So. 2d 778, 790 (Fla. 1st DCA

1981) .
28. The grounds proven nmust be those specifically alleged

in the Adm nistrative Conplaint. See Cottrill v. Departnent of

| nsurance, 685 So. 2d 1371, 1372 (Fla. 1st DCA 1987).
29. Section 471.023, provides:

8§ 471.023. Certification of business
or gani zati ons.

(1) The practice of, or the offer to
practice, engineering by |icensees or

of fering engineering services to the public
t hrough a busi ness organi zation, including a
partnership, corporation, business trust, or
other legal entity or by a business

organi zation, including a corporation,
partnership, business trust, or other |egal
entity offering such services to the public
t hrough |icensees under this chapter as
agents, enployees, officers, or partners is
permtted only if the business organi zation
possesses a certification issued by the
managenent corporation pursuant to
qualification by the board, subject to the
provi sions of this chapter. One or nore of
the principal officers of the business
organi zation or one or nore partners of the
partnership and all personnel of the

busi ness organi zati on who act in its behalf
as engineers in this state shall be |icensed
as provided by this chapter. Al final
drawi ngs, specifications, plans, reports, or
docunents invol ving practices |icensed under
this chapter which are prepared or approved
for the use of the business organization or
for public record within the state shall be
dated and shall bear the signature and sea

11



30.

of the licensee who prepared or approved
them Nothing in this section shall be
construed to nmean that a |license to practice
engi neering shall be held by a business
organi zation. Nothing herein prohibits

busi ness organi zations fromjoini ng together
to of fer engineering services to the public,
i f each busi ness organi zati on ot herw se
nmeets the requirenents of this section. No
busi ness organi zation shall be relieved of
responsibility for the conduct or acts of
its agents, enployees, or officers by reason
of its conpliance with this section, nor
shal | any individual practicing engineering
be relieved of responsibility for

prof essi onal services performed by reason of
his or her enploynent or relationship with a
busi ness organi zati on.

Section 633.021 provides, in part, as follows:
§ 633.021. Definitions

As used in this chapter:

* % *

(4) "Contracting" neans engaging in
busi ness as a contractor.

(5)(a) "Contractor |I" means a contractor
whose busi ness includes the execution of
contracts requiring the ability to lay out,
fabricate, install, inspect, alter, repair,
and service all types of fire protection
syst ens, excludi ng preengi neered systens.

(b) "Contractor 1" means a contractor
whose business is limted to the execution
of contracts requiring the ability to |ay
out, fabricate, install, inspect, alter,
repair, and service water sprinkler systens,
wat er spray systens, foamwater sprinkler
systenms, foamwater spray systens,

st andpi pes, conbi nati on standpi pes and
sprinkler risers, all piping that is an
integral part of the system beginning at the
poi nt of service as defined in this section,

12



31.

sprinkler tank heaters, air lines, therm
systenms used in connection with sprinklers,
and tanks and punps connected thereto,

excl udi ng preengi neered systens.

* * %

The definitions in this subsection nust not
be construed to include fire protection

engi neers or architects and do not limt or
prohibit a licensed fire protection engi neer
or architect from designing any type of fire
protection system A distinction is nade
bet ween system desi gn concepts prepared by

t he design professional and system | ayout as
defined in this section and typically
prepared by the contractor. However,
persons certified as a Contractor |
Contractor II, or Contractor |1V under this
chapter may design fire protection systens
of 49 or fewer sprinklers, and may design
the alteration of an existing fire sprinkler
systemif the alteration consists of the

rel ocation, addition, or deletion of not
nore than 49 sprinklers, notw thstanding the
size of the existing fire sprinkler system
A Contractor I, Contractor Il, or Contractor
|V may design a fire protection systemthe
scope of which conplies with NFPA 13D
Standard for the Installation of Sprinkler
Systens in One- and Two-Fanily Dwellings and
Manuf act ured Honmes, as adopted by the State
Fire Marshal, notw t hstandi ng the nunber of
fire sprinklers. Contractor-devel oped pl ans
may not be required by any local permtting
authority to be sealed by a registered

pr of essi onal engi neer.

Section 471. 005, provides as follows:
8§ 471.005. Definitions

As used in this chapter, the term

* % *

13



(7) "Engineering" includes the term

"prof essional engineering” and neans any
service or creative work, the adequate

per formance of which requires engineering
education, training, and experience in the
application of special know edge of the

mat hemat i cal , physical, and engi neering
sciences to such services or creative work
as consul tation, investigation, evaluation,
pl anni ng, and desi gn of engi neering works
and systens, planning the use of Iand and
wat er, teaching of the principles and

met hods of engi neering design, engineering
surveys, and the inspection of construction
for the purpose of determning in general if
the work is proceeding in conpliance with
drawi ngs and specifications, any of which
enbraces such services or work, either
public or private, in connection with any
utilities, structures, buildings, machines,
equi pnent, processes, work systens,
projects, and industrial or consuner
products or equi pnment of a nechanical,

el ectrical, hydraulic, pneumatic, or thernal
nature, insofar as they involve safeguardi ng
life, health, or property; and includes such
ot her professional services as nay be
necessary to the planning, progress, and
conpl eti on of any engineering services. A
per son who practices any branch of

engi neeri ng; who, by verbal claim sign,
advertisement, |etterhead, or card, or in
any other way, represents hinmself or herself
to be an engi neer or, through the use of
some other title, inplies that he or she is
an engi neer or that he or she is |licensed
under this chapter; or who holds hinself or
hersel f out as able to perform or does
perform any engi neering service or work or
any ot her service designated by the
practitioner which is recognized as

engi neering shall be construed to practice
or offer to practice engineering wthin the
meani ng and intent of this chapter.

14



32. As noted in paragraph 30 above, a licensed fire
protection engi neer may design any type of fire protection
system A Contractor Il may only design systens of 49 or fewer
heads. Thus, M. Mapl es was designing what he was authorized to
design, but he did it though a conpany that did not have a
Certificate of Authority under Section 417.023, to wt:
Panhandl e.

33. Wthout M. Mples' seal, the authority having
jurisdiction, the Bay County Building O ficial, could not have
approved Panhandl e's fire protection plan for the Condom ni uns.

34. This case is simlar to Florida Engi neers Managenent

Corporation v. George, Case No. 04-3224 (DOAH Decenber 7, 2004).

In that case, CGeorge was a |licensed professional engineer who
performed engi neering services for Atlantic Vinyl Wndows and
Doors, Inc., through H ghlands Engi neering, Inc. The latter
entity did not have a Certificate of Authority at the tine
George did the engineering work, al though Hi ghl ands was eligible
for a Certificate of Authority and eventual | y obtai ned one.
35. The Admi nistrative Law Judge in the George case
concl uded that George violated Section 471.023, and it is
i kew se concluded in this case that Section 471.023, and thus
Section 471.033(1)(a), was violated by M. Maples.
36. For a violation of Section 471.033(1)(a), the Board

may i npose discipline ranging froma reprinmand and two years

15



probation to a one-year suspension; and an adm nistrative fine
from $1,000 to $5,000. Fla. Adm n. Code R 61Gl5-19.004(2)(s).
37. The Board nmay deviate fromthe guidelines |isted above
based on aggravating or mtigating circunstances. Fla. Adm n.
Code R 61Gl15-19.004(3). No aggravating circunstances are
present other than the testinmony of M. Mples stating he has
been practicing through Panhandl e for eight or ten years.
Mtigating the circunstances is the |ack of evidence
denonstrating prior disciplinary action by the Board.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat the all egations under Count One be
di sm ssed, that M. Maples be determned to be guilty of the
all egation in Count Two, that he be reprinmanded, and that he be
pl aced on probation for two years.

DONE AND ENTERED this 31st day of March, 2006, in

Tal | ahassee, Leon County, Florida.

LQM L(é@@%

HARRY L. HOOPER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of March, 2006.

COPI ES FURNI SHED,

Bruce A Canpbel |, Esquire

Fl ori da Engi neers Managenent Cor poration
2507 Call away Road, Suite 200

Tal | ahassee, Florida 32303-5267

Alvin L. Peters, Esquire
Peters & Scoon

25 East 8th Street

Panama City, Florida 32401

Paul J. Martin, Executive Director
Board of Professional Engi neers
Depart ment of Business

and Prof essional Regul ation
2507 Cal |l away, Suite 200
Tal | ahassee, Florida 32303-5267

Doug Sunshine, Esquire

Vice President for Legal Affairs

Fl ori da Engi neers Managenent Corporation
2507 Cal | away Road

Tal | ahassee, Florida 32303-5267

Josefina Tamayo, General Counse
Departnent of Business

and Prof essional Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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